
IN THE SUPREME COURT OF APPEAL 
(REPUBLIC OF SOUTH AFRICA) 

Case No: ----
No rth W est H igh Co urt Case No: 1776/20 10 

In the mat ter between 

MAGALIESBERG PROTECTION ASSOCIATION 

an d 

MEC: DEPARTMENT OF AGRICULTURE, 
CONSERVATION, ENVIRONMENT AND 
RURAL DEVELOPMENT 
NORTH WEST PROVINCIAL GOVERNMENT 

CHIEF DIRECTOR: ENVIRONMENTAL SERVICES 
DEPARTMENT OF AGRICULTURE, CONSERVATION, 
ENVIRONMENT AND RURAL DEVELOPMENT 
NORTH WEST PROVINCIAL GOVERNMENT 

KGASWANE COUNTRY LODGE (PTY) L TO 

I the un dersign ed 

FOUNDING AFFIDAVIT 
APPLICATION FOR LEAVE TO APPEAL 

LIBERO PAUL FATTI 

do hereby make o ath an d say that: 

Appl ican t 

F ir st Respon den t  

Second Respon den t  

Thir d  Respon den t  

1 . I am the Chairman o f  the applican t an d am du ly au tho rised to r epr esen t  it in 

l aunchin g  this application an d depo sin g  to thi s affi davit on its behalf . 
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2. The f acts her ein contained ar e, un less o therwi se stated or the contr ary appear s 

fro m the context , within my per son al kno wledge an d ar e both  tr ue an d correct. 

L egal submissions in thi s affi davit ar e made on the advice of the appli can t' s legal 

advisor s. 

THE APPLICANT 

3. The applican t  is the Magali esber g  Pro tection Asso ciation ( " the MPA"), a vo lun tary 

asso ciation , established in 1975 wi th the so le o bj ecti ve to foster an d en co ur age 

the con servation an d pro tection of the Magali esber g  mo untain r an ge. 

4. The MPA was in str umental in the declar ation of the Magaliesber g  as a "n atur al 

ar ea" in ter ms of the Physical Plannin g Act 88 of 1 96 7  an d has been 

col laborating clo sely wi th the con ser vation author ities in the mon itorin g an d 

con ser vation of the mo un tain ever sin ce. 

5. I t  has contri buted to the develo pment  of con servation legi slation affectin g the 

Magali esber g an d in part icular pro vided in put in to the develo pmen t  of the 

En viron men tal Man agement  Fr amewor k (" EMF") for the Magali esber g Pro tected 

En viron ment ( " MPE") ,  an in itiative of the Depart men t  of Agricultur e, 

Con servation , Environ ment an d Rur al Develo pmen t, Nor th W est Pro vin cial 

Go vern ment  ("the Departmen t") that was f in alised dur in g 2007 an d pro mulgated 

by the f ir st r espon dent  on 17  Mar ch 2009. I t  is the l ead pro pon ent  in the r ecent 

in iti ative aimed at the declar ation of the Gr eater Magaliesber g  Region as a 

B io spher e  Reserve by the Un ited Nation s Education al, Scienti f ic an d Cultur al 

Or gan isation ("U NESCO"), an in iti ative support ed by the Pr emier of the North 

W est Pro vin ce. 
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THE RESPONDENTS 

6. The first respon dent is t he MEC: Depart ment o f  Agricult ure, Con servat ion , 

En viron ment an d Rural Develo pment, No rt h W est Pro vin cial Go vern ment ( "t he 

MEC") o f  AgriCent re B uildin g, Cn r. Dr. James Mo ro ka & St adium Ro ad, 

M afikeng. 

7. The secon d respon dent is t he Chief Directo r: Environ ment al Ser vices of t he 

Depart ment o f  Agricult ure, Con servat ion , Environ ment an d Rural Develo pment, 

Nort h W est Pro vin cial Govern ment ( "t he Chief Director") of AgriCent re B ui ldin g, 

Cn r. Dr. James Mo ro ka & St adium Ro ad, Mafiken g. 

8. The t hird respon dent is Kgasw an e Co unt ry Lodge ( Pt y) Lt d (" Kgasw an e"), a 

co mpan y  dul y  in co rpo rat ed acco rdin g to t he law s o f  t he Republic o f  So ut h Africa, 

w hich has it s regi st ered o ffi ce an d prin cipal place o f  busin ess at 134 St ubb 

St reet, Ol ifantsn ek. 

INTRODUCTION 

9. This applicat ion con cerns a develo pment, known as t he Kgasw an e Co unt ry 

Lo dge ("t he Lo dge") , con st ruct ion o f  w h i ch has co mmen ced but has not yet been 

co mplet ed. It fall s w it hin t he area co mprisin g  t he MPE, a protect ed area declared 

in t erms o f  t he Nat ion al En viron mental Man agement: Prot ect ed Areas Act 57 o f  

2003 ("t he Protect ed Areas Act"). 

I 1 
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10. I t  i s  situ ated within the ju risdiction of the Ru sten burg L ocal Muni cipal ity in the 

Nort h  W est Pr ovin ce approx imatel y  1 5  km south-east of Ru sten bu rg an d ju st to 

the west of where the R24 road crosses the Magali esberg at Olifantsn ek. 

1 1. On ce complete, Phase 1 of the developmen t  wil l comprise 47 en -suite rooms, a 

conferen ce block, reception , off ice bl ock, r estaur an t, sw immin g  pool an d 

massage parlour . A secon d phase of the developmen t  is planned which will 

con sist of 1 0 addition al un its to accommodate another 40 people an d a chapel. 

1 2. The MPA con ten ds that the devel opmen t  has seriou s preju dicial con sequ en ces 

for the protection and con servati on of the Magaliesberg moun tain ran ge as a 

whole an d is in con sistent with the obj ectives of conservation an d protection of the 

MPE. 

13. Kgaswan e commen ced with the developmen t  withou t the n ecessary 

en viron men tal authorisation. Su ch con stitut ed an offen ce in terms of sect ion 24F 

of the Nation al En vir on men tal Man agemen t  Act 108 of 1988 ( " NEMA") . However, 

it later obtain ed ex post facto author isation from the Chi ef Director in terms of 

section 24G of NEMA. That permission was later confirmed on appeal by the 

MEC. I t  i s  these authori sation s w hich form the su bj ect matter of the review. 

1 4. Shortly before laun chin g  revi ew proceedin gs, the MPA was advised by an 

en vi ron men tal compl ian ce off icer within the Depart men t  that on ly 30% of the 

L odge had been complet ed. This advice was corroborated throu gh phot ographs 

taken by the MPA du ring a flight over the lodge in a light aircraft on 18 Ju ly 20 10, 

which r eveal ed that fu rther con structi on work was still un derw ay. 

1./ � ( 
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15. Accord in gly, in addit ion t o  t he r eview, in t he same appl icat ion, t he MPA al so 

sou ght int er im r elief t o  int erd ict Kgaswan e fr om cont inu in g  wit h any con stru ct ion 

acti viti es and fr om op er ating t he L od ge p end in g  t he out come of t he r eview 

pr oceed in gs. The app licati on was laun ched out of t he Nort h  W est High Court on 

4 Au gu st 20 10. 

16. The interd ict appl icat ion was d ismissed by t he court a qu o on 30 September 20 10 

on t he basi s of allegat ion s mad e  by Kgaswan e in it s an swer in g affid avit t o  t he 

effect t hat con stru ct ion of p hase 1 of t he L od ge d evelop ment was "98%" 

comp let e. 

1 7. The court a quo also d ismi ssed t he MPA' s r eview app li cati on on 1 5  December 

20 1 1  wit h cost s and on 29 Mar ch 20 1 2  d ismi ssed t he MPA's app licat ion for leave 

t o  app eal again st t hat jud gment. Cop ies of t he judgment s of t he cour t a qu o of 1 5  

December 20 1 1  and 29 Mar ch 20 12  ar e att ached mar ked "PF1", r eferr ed t o  as 

t he r eview judgment , and "PF2", r eferr ed t o  as t he leave judgment . 

18. The MPA accord in gly seeks leave fr om t his hon our able Court t o  app eal again st 

t he r eview jud gment of t he court a quo. 

THE LEGAL FRAMEWORK FOR THE PROTECTION OF THE MAGALIESBERG 
MOUNTAIN RANGE 

19. As far back as 1965 and in r esp on se t o  in cr eased int erest in t he Magaliesber g  by 

d evelop er s  and t he gen er al pu blic, t he t hen Dep artment of Plann in g and t he 

En vir on ment r ecommend ed t he est ablishment of a n atur e r eserv e bet ween 

Pr et or ia and Ru st en bur g. This r ecommend at ion onl y  came t o  fru it ion 1 2  year s 

lat er when , on 12  Au gu st 19 7 7, an area comprisin g  appr ox imat ely 30 000 
I I� A l-1 I\ . 
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he ctare s within the Magal ie sber g was de cl are d a n atur al are a  in ter ms of t he 

Physi cal Plann in g  Act 88 of 1967. The i mme di ate e ffe ct of the re se rvation of the 

Magalie sber g  Nature Are a was that n o  one cou ld, in the absen ce of a per mit, u se 

the lan d for an y purp ose other than what is was be in g u se d  for bef ore the 

pr oclamation. 

20 . In 1982 the contr ol an d man age men t of n ature are as was tr an sferre d to the 

Dep ar tment of En vir on men tal Affair s in ter ms of the Envir on ment Con ser vation 

Act 100 of 1982 . This Act gr an te d the Mini ster the p ower to issue dire ction s for 

the con ser vation of su ch are as, which the Min ister di d in re lation to the 

Magalie sber g Nature Are a  in October 19 86 .  The se dire cti on s  prohibite d  the 

bui ldin g  of stru cture s and the su bdi visi on of lan d  within the are a  withou t the 

con sen t  of the Admin istr ator of t he then Tr an svaal. 

21. Like i ts pre de ce ssor, the En vir on men t  Con ser vation Act 73 of 19 89 also 

au thorize d the Admini str ator to i ssue dire ction s f or the con ser vati on an d 

man age ment of pr ote cte d n atur al envir on ments, as the y be came calle d .  

2 2 .  On 4 May 1994 the Admin istrator pu blishe d two gaze tte n oti ce s un der the 19 89 

Act; Notice s  1 26 an d 1 2 7  of 4 May 1994. The first de clare d the are a  a "pr ote cte d  

n atur al envir on men t" an d the se con d pu blishe d  dire cti on s  for the are a. The 

n oti ce s iden tifie d a nu mber of acti vitie s ( su ch as the ere ction of any bu ildin g 

hi gher than 2 meter s, the con stru ction of r oads an d the in iti ation of an y 

ex cavation of an y n ature) that cou ld n ot be un der taken in the are a  ex cep t by 

vir tue of a wr itten appr oval from the Admin istr ator or the Chief Dire ct or: Nature 

an d En vir on men t Con se rvati on within the Dep art ment of En vir on men tal Affair s. 

. ' . ' ! \ \ I 
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23. Wh en th e Prot ect ed Ar eas Act came into for ce on 1 Nov em ber 2004, th e st atu s  

o f  the M PE was pr eserv ed i n  t er ms o f  sections 1 2  and 2 8( 7). It curr entl y 

constitut es a "prot ect ed environment" for th e purposes o f  th e Prot ect ed Ar eas 

Act. 

2 4. In addition to cert ain other r estri ctions on dev elop ment s with in the M PE, section 

2 4F( 1) o f  NEMA, r ead with th e Environment al I mp act Assessment Regu lat ions 

pro mu lgated in t er ms th er eo f  ("th e E IA Regulat ions"), r equ ir es an environment al 

authoriz ation fro m  th e M EC for ,  amongst oth er s, th e co mmencement o f  

construction act ivities asso ci ated with r esorts ,  lo dges, hotels or other tourism and 

ho spitalit y  faci liti es in a protect ed env ironment contemp lat ed in th e Protect ed 

Ar eas Act. Th e co mmencement o f  su ch activ iti es in the  absence o f  an 

environment al autho riz ation constitutes an o ffence in t er ms o f  section 2 4F( 2) o f  

NEMA. 

2 5. Section 24G o f  NEMA, howev er , pr escri bes a pro cess in t er ms o f  whi ch ex post 

facto authoriz at ion for th e unlawfu l co mmencement or continu ation o f  th e activ it y  

may be o bt ained. Thi s  i s  wh at o ccurred in the pr esent matt er. 

26. As indi cat ed abov e, in 2007 ,  the Dep ar tment' s EM F was finali sed. Th e EM F was 

co mpi led in t er ms o f  r egul ation 72 ( 2) o f  th e EIA r egul ations and is int ended to 

gui de th e Dep art ment 's deci sion- making in r el ation to environment al 

authori sat ions in t er ms o f  NEMA. Th e E M F  was pu bli sh ed by th e M EC in th e 

North W est Provinci al Gaz ett e on 1 7  M ar ch 2009 . Regu lations 72 ( 1) and 8(vi) o f  

th e E IA r egu lations r equires that th e EM F mu st be t aken into account in the 

consi der ation o f  all appli cat ions for environment al author iz ation for activities in or 

aff ecting the geo gr aphi cal ar ea o f  th e M PE. I� � I! I A rvv 
j 
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27. The EMF , amon gst o ther thin gs, in di cates the k in d  o f  activi ti es that wou ld be 

un desi rabl e in a parti cu lar area within the M PE,  based on the relativ e sen si tivity 

o f  the i den tifi ed area an d the i mpact that the pro po sed activi ty wou ld hav e  on that 

area. Th e EM F i denti fies ho tels, pu bli c  an d priv ate r esort s  an d conferen ce 

faci li ti es as incompatible activities within al l areas within the M PE. Thi s  mean s  

that tho se activiti es are inherently harmful to that area an d that mi tigation i s  

di ffi cult i f  not i mpo ssi ble. Onl y  in the mo st ex ceptional ci rcu mstan ces wou ld 

these activi ti es be au tho ri sed in the M PE. 

28. Fallin g within the Ru sten bu rg Local Muni ci pali ty in th e No rth W est Provin ce, the 

area i s  also su bj ect to the Rusten bu rg Spati al Dev elo pment Framewo rk 

(" RSDF"). The RSDF fo rms part o f  a hi er archy o f  pl an s all o f  whi ch are info rmed 

by the In tegrated Dev elo pmen t  Pl an fo r the area. Fo llo win g the SDF in thi s 

hi erarchy o f  plan s  are lo cal spati al dev elo pmen t  framewo rk s ( L SDF' s). L SDF's 

fo cu s on speci fi c areas wit hin a muni ci pal area an d thu s deal wi th these areas in 

mo re d etai l than the SDF. 

2 9. The Oli fantsnek L SDF (whi ch addresses the spati al dev elo pmen t  o f  the area 

surroun din g Oli fan tsn ek whi ch in clu des the area in whi ch the Lodge i s  si tu ated) 

speci fies that a "relatively tight urban edge has been drawn around 0/ifantsnek to 

limit its expansion into the ecologically sensitive and environmentally protected 

area surrounding it." 

30. The Lo dge i s  lo cated ou tsi de of the u rban edge demarcated in the Olifan tsn ek 

L SDF. 
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31. Both th e RSD F an d th e Olif ant snek L SD F  indi cat e th at a d ev elo pment su ch as 

th e Lodge i s  inco mpati ble with the desired land u se of th e M PE. I pau se to 

ment ion th at one of th e co-author s of th e RSD F i s  in f act Mr . Nt emane, a dir ector 

of K gaswane. 

32. Wh at emer ges clearl y fro m the l egi slativ e fr amewor k out lin ed abov e i s  that for 

ov er 30 year s, th e environment al and conservation authorities at national and 

prov inci al lev el h av e  deemed the ar ea with in the M PE sufficient ly environment ally 

sensitiv e to place sev er e r estri ctions on any dev elo pment th at t akes place within 

the ar ea. 

33. So su ccessfu l h as thi s legislative fr amewor k been at prot ecting and conserving 

th e M PE ,  th at since its declar ation in 19 7 7  not one hotel, tour ist r esort or lo dge, 

nor any r esi denti al est at e  h as been per mitted within th e ar ea co mpri sing th e 

M PE. As a r esu lt th e area h as maint ained i ts ecolo gi cal integrit y. 

THE FACTUAL BACKGROUND 

34. Th e M PA first became awar e o f  th e constru ction of the K gaswane Lodge in Ju ly 

2008 wh en two of it s member s  who wer e ch ecking th e conservation st atu s  of the 

M agali esber g  fro m a f li ght along the r ange, noticed th e dev elo pment fro m th e air . 

To provide so me context to this appli cation I attach two photo s. The f ir st mar ked 

"PF3" was t aken during th e abovementioned f light in Ju ly 2008 and shows 

lo cation of the Lodge r elativ e to th e boundar y of th e EM F and th e second mar ked 

"PF4" was t ak en in Ju ly 2010, shortl y befor e th e int er di ct appli cat ion was 

launch ed. 

II I ' 
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35. Co ncerned, I t hen co nt act ed of fi cial s fro m t he D ep art ment. I was i nfo rmed t hat 

t he D ep art ment had i n  fact o nly recent ly beco me awar e o f  t he dev elop ment and 

t hat t hey were i n  t he p ro cess o f  i nv estigating t he matter wit h  a vi ew to 

p ro secuting t he dev elop er as aut ho riz atio n had not been o bt ai ned and t he 

dev elop ment was acco rdi ngly u nlawfu l. 

36. U nbeknownst to t he M PA, howev er, K gaswane had submitted an app li catio n fo r 

ex post facto aut ho riz atio n o n  23 July 2008. Also , unbekno wn st to t he M PA, an 

envi ro nment al assessment compi led by K gaswane' s envi ron ment al co nsult ant, 

L esekha Co nsu lti ng, i n  support o f  t he app licat io n was submi tt ed to t he 

D epart ment in Octo ber 2008. Clear ly t he assessment did not incl ude any inp ut 

fro m t he M PA. 

37. I subseq uently v isit ed t he sit e  duri ng Octo ber 2008 and ascertai ned t hat it 

co mp ri sed fiv e  large two and t hree sto rey bui ldi ngs, whi ch were already well 

under co nst ruc tio n. 

38. On 22 Nov ember 2008 I addressed a t ett er to M r. Jan Serfo nt ei n, t he t hen M EC 

fo r Agri cu lt ur e, Co nservatio n and Envi ro nment o f  t he Nort h W est Provi nce 

alerti ng hi m to t hi s  dev elop ment and exp ressi ng t he M PA's co ncern abo ut t hi s  

vio latio n o f  t he M PE. The letter requ est ed t hat t he M EC t ake act io n  to stop t he 

dev elop ment and fur ther exp ressed a co ncern t hat i f  it was not stopp ed it cou ld 

op en t he floo dgat es fo r further i nco mp ati ble dev elop ment s wit hi n  t he M PE. 

39. On 11 D ecember 2008 t he secr et ary o f  t he Mo unt ai n  Club o f  Sout h Afri ca, 

Jo hannesburg Sectio n ( a  si st er o rganiz atio n o f  t he M PA whi ch shares t he same 

o bj ective fo r t he p rotect io n  and co nserv atio n o f  t he M agali esberg) receiv ed a / f n I I :1 
.j /. ! !i 
1. r ;i\ iJ I I p) 



- 1 1  -

noti ce fro m  L esekh a Con su ltin g  whi ch p rovided cert ain bac kgroun d  in fo rmation 

on th e Lodge dev elop ment. Despite th e app lication an d envi ron mental 

assessment having already been su bmitted, th e no ti ce requ ested co mments fro m 

in terested an d affect ed p arti es regardin g th e app lication fo r ex post facto 

au thoriz ation. 

40. On 30 December 2008 th e MPA, sti ll un awar e th at th e appli cation h ad in fact 

alr eady been su bmi tted to th e Dep artment, r esponded to th e noti ce fro m L esekh a  

Con su lting, rai sin g  a nu mber o f  o bj ection s to th e dev elop men t, inclu din g  th e 

sen sitiv it y  o f  th e area by v ir tu e  o f  i ts statu s as a protected env iron men t  an d i ts 

non-co mp lian ce wi th NEMA an d th e EMF fo r th e MPE. 

4 1. No r esponse o r  acknowledgemen t  was ev er received to thi s  letter fro m  L esekh a 

Con su ltin g no r di d i t  in an y way engage wi th the MPA as a key in terested an d 

affected p ar ty in resp ect o f  th e dev elopmen t. 

42. On 9 March 2009, the Ch ief Directo r granted K gaswan e's app li cation an d on 2 

Jun e  2009, th e MPA lo dged an app eal against th is decision. 

43. On 1 1  December 2009, a meeting was h eld between th e MEC, hi s adv iso r Ms 

Caren e W essels, Mr Nteman e  an d myself to di scu ss the app eal . At th at meetin g, 

th e MEC ch aracteri sed th e MPA's o bj ection to th e Lo dge as a mere racial at tack 

on black p ro g ress. 

44. On 19 Janu ary 20 10 ,  th e MEC dismissed th e app eal. A cop y  o f  th e MEC' s  

deci sion i s  att ach ed marked "PF5". 

II' 
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SUMMARY OF THE MPA'S GROUNDS OF REVIEW 

45. T he MPA's groun ds of review may be s ummaris ed as foll ows: 

46 . Firs t, n either the EMF n or the RSDF were taken in to acco un t by the Chief 

Director or the MEC in their decisi ons. The MPA conten ds: 

46 . 1. that this constitutes a failure to consider relevant considerations as 

required by s ection 6 ( 2) (e) ( i ii) of PAJA; 

46 .2. that in the cas e of the EMF , this als o cons ti tutes a fai lure to comply with 

a man datory an d materi al p rocedur e p res cribed by an emp owerin g 

p rovis ion as con temp lated in s ect ion 6 ( 2) ( b) of PAJA; and 

46 .3. that the omiss ion res ults in the decisi ons bein g so  un reas on able that n o  

reas on able p ers on could have s o  decided, as contemp lated in s ect ion 

6 ( 2) ( h) of PAJA. 

47 . Secon d, the en viron men tal ass ess ment  rep ort comp iled by L es ekha Cons ultin g 

contained ins uffi ci ent  detail an d inform ati on to have en abled an informed 

decis ion as to the i mp act of the L odge on the MPE. The MEC an d Chief 

Dir ector's decisi ons are thus n ot ration ally conn ected to the information that was 

before them as con temp lated in s ecti on 6 ( 2)(f)(i i)( cc) an d ( dd) of PAJA. 

48 . T hi rd, the p rocess fol lowed by L es ekha Cons ul ting on behalf  of Kgaswan e to 

obtain en viron men tal authoris ation was p rocedurally un fai r as contemp lated in 

s ection 6 ( 2)( c) of PAJA in that th e MPA, as a k ey int eres ted an d aff ected p arty , 

1-/� 
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was not n otified or consul ted durin g the appl ication pr ocess for en vi ron men tal 

au thoris ation. 

49. Fourt h, the MEC was bias ed against the MPA in cons ider in g the app eal as 

con templ ated in s ection 6 ( 2) (a)( ii i) of PAJA. 

THE JUDGMENT OF THE COURT A QUO ("THE REVIEW JUDGMENT") 

50. The MPA's four gr oun ds of review (su mmariz ed above) were dealt with and 

dis miss ed by the court a qu o as follows: 

The contention that neither the EMF for the MPE nor the Rustenburg Spatial 
Development Framework were taken into account by the Chief Director or 
the MEC in their decisions 

5 1 .  The cou rt a quo held that the Chi ef Direct or and the MEC wer e n ot obl iged to 

take the EMF into account in cons iderin g Kgaswan e's appl icati on for 

en vir on men tal author iz ation for the construc tion of the L odge for the fol lowin g 

reas ons-

5 1 . 1. Firstly, becaus e constru ction of the L odge had already commen ced by 

the time Kgaswan e app li ed for "ex post facto" au thoriz ation .  The p rocess 

con temp lated in the EMF for deter mining whether the devel op men t of a 

lodge in the MPE is desir abl e or un des irable woul d have been 

appl icable, the cou rt a quo held, had the develop men t n ot y et 

commen ced. ( Revi ew ju dgmen t  [ 5 1 ]  an d [48]) 

1 
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51.2. Secon dly , ins ofar as the Chief Di rector's decisi on is con cerned, becaus e 

the E MF had n ot come in to eff ect at the time the Chief Director made his 

decis ion gr antin g Kgaswan e ex post facto aut horiz ation to con tin ue with 

the dev elop ment. ( Rev iew j udgment [49]) 

51 .3. Thi rdly, insofar as the MEG's decisi on on app eal is con cerned, because 

although the E MF had come into effect by the ti me th e ME C made his 

decisi on, for the MEC to hav e taken the E MF into account in makin g  his 

decisi on would hav e  giv en the E MF retrosp ectiv e  ef fect. ( Revi ew 

j udgment  [ 50] an d [ 5 1 ]) 

52. As regards the con tention that the RS DF was n ot adequately cons idered by the 

Chief Director or the MEC,  the court a quo foun d that the construction of the 

L odge is comp atibl e wi th the RS DF as it iden tifies the Kgaswan e Moun tain 

Res erv e (which fal ls within the MPE) as an area which p lays an imp ortan t role in 

t ouris m wi thin the Rus ten burg Mun icip al area. ( Rev iew j udgment [54.4.3( a)]) 

The contention that the environmental assessment report compiled by 
Lesekha Consulting in support of Kgaswane's application for 
environmental authorisation contained insufficient detail and information to 
have enabled either the MEC or the Chief Director to make an informed 
decision as to the impact of the Lodge on the MPE 

53. App lying the tes t adop ted by the Cons ti tution al Court in Walele v City of Cape 

Town and Others 2008 (6) SA 129 (CC), the court a quo, p er [83] ,  [84( i i)], [ 84( iii)] 

an d [85] of the review j udgmen t,. foun d that s in ce the Chief Director an d the ME C 

had considered the rep ort comp il ed by L es ekha Cons ultin g  an d con cl uded t hat it 

di d n ot iden tify any envir on men tal imp acts occas ion ed by the L odge dev elop ment 

al tern ativ ely that any imp acts could be mitigated, they had cons idered all relev ant 
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factors necess ary for the pu rp os e  of gran tin g Kgasw an e  en vi ronm en tal 

au thoriz ation. ( Review ju dgm en t [83], [8 4( ii)], [8 4( iii)] an d [85 ]) 

54. In reachin g this con clus ion, the cou rt a quo-

54. 1. p er [72] of the review ju dgm en t, dis regarded my criticisms of the 

Les ekha rep ort on the bas is that I am n ot an en vi ronm en tal exp ert 

( Review ju dgm en t  [72]); an d 

54.2. dis regarded the confirm ation of my criticisms levelled at the rep ort by 

MPA's exp ert, Mr V in cen t Carruthers ,  on the bas is that su ch 

con firm ation was alleged to have been su bm itted in a rep ly in g affi davit 

an d that Mr Carru thers did n ot con du ct any in dep en dent  s tu dy of the 

en vi rqn mental imp act of the L odg e on the MPE. ( Review ju dgm ent  [ 72]) 

The contention that the process followed by Lesekha Consulting on behalf 
of Kgaswane to obtain environmental authorisation was procedurally unfair 
in that the MPA, as a key interested and affected party, was not notified or 
consulted during the application process for environmental authorisation 

55. The cou rt a quo dism issed this groun d of review on the bas is th at I had been 

p rovided wi th an opp ortun ity to p res ent my obj ecti ons to the au thoriz ation of the 

L odge to the MEC at the m eeting held on 1 1  Decem ber 2009. ( Revi ew ju dgm ent 

[ 53]) 

56. This fact, the court a quo foun d, ren dered the p rocess in terms of which 

Kgas wan e obtain ed en vi ronm ental au thoriz ation p rocedu rally fair n otwi ths tan din g 

that the MPA m ay n ot have been n otified or consulted by Kgas wan e or i ts 

\ \.t 1\ \'' ; \ 0 \:\It, 
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en vironm ental cons ultan t pr ior to the s ubm iss ion of the s ection 24G appli cation to 

the Chief Dir ector. 

The contention that the MEC was biased against the MPA in considering 
the appeal 

57. The co urt a quo did no t deal with the M PA's com plain t  relatin g to bias on the par t 

of the M EC on the bas is that this gro un d of review ( an d  the eviden ce in s upport 

thereof) was in tro duced in a s upplem entar y fo un din g  aff idavit f iled by the M PA 

witho ut the leave of the Co urt firs t  havin g been o btain ed. ( Review j udgm en t [21 ]  

an d [22]) 

The issue of costs 

58. T he co urt a quo dism issed the application for r eview with cos ts an d or der ed s uch 

cos ts to in cl ude the cos ts r es erved in res pect of the interdi ct application hear d  on 

30 Septem ber 2010.  

59. This cos ts or der is pr em is ed on the view of the co urt a quo that the M PA acted 

unr easonably in pers is tin g with the r eview application no twiths tan din g havin g  

been uns uccessf ul in in ter dictin g the f urt her construction of the Lodge. ( Review 

j udgm ent {92]) 

6 0 .  The co urt a quo f ur ther fo un d  that the applican t  acted unr easonably, by s eekin g, 

in the r eview appl ication, the demo lition o f  the Lodge witho ut s eek in g ot her 

aven ues or s uggest in g  other ef fective m it igat ion m eas ur es or s er io us ly 
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consideri ng th e mit igat ion measur es pr oposed by  L esekh a  Consulti ng or inclu ded 

in th e condit ions det er mined by th e Chi ef Dir ect or. ( Revi ew ju dgment [99]) 

THE GROUNDS OF APPEAL 

The failure to take the EMF into account 

61. Th e court a qu o err ed i n  fi nding th at th e Ch ief Dir ect or and th e MEC wer e not 

obli ged t o  t ake  th e EMF i nt o  accou nt . I n  parti cul ar, the MPA sub mit s: 

62. Fir stly, th at th e EMF was a r el evant consider at ion whi ch mu st h ave gu ided 

decision-mak ing si nce it s final isat ion i n  2007. Neither th e Ch ief Dir ect or nor th e 

MEC coul d h ave b een ignor ant of th e fact th at th e L odge const itut ed an act ivit y  

whi ch th e Depart ment h ad alr eady identi fied as incompati bl e  with th e MPE; 

63. Secondl y, that in det er mi ning wh eth er th e devel opment of a l odge in the MPE is 

desir abl e  or u ndesir abl e th er e  is no b asis for a dist inct ion bet ween appli cat ions 

for auth or iz at ion made b efor e construct ion commences and appl ications made 

for ex p ost fact o auth oriz ati on; and 

64. Th ir dl y, th at for th e MEC t o  h ave t aken th e EMF int o  accou nt i n  h is deci sion on 

appeal, by wh ich t ime the E MF h ad come int o  oper at ion, would not h ave b een t o  

give th e EMF r etrospecti ve eff ect. 

Th e EMF is and was a r el evant consider at ion 

I /.t I 
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65. The MEC and Chi ef Dir ector knew abo ut t he EMF at t he t ime Kgaswane 

sub mitted it s appl icat io n o n  23 Jul y  2008. The co mpil at io n o f  t he EMF was t he 

initi at ive of t he Depart ment and was fi nal iz ed in October 2007. The pro mul gat io n 

o f  t he EMF o ccurr ed o n  17 Mar ch 2009, so me 8 days aft er t he Chief Dir ector 

aut hori sed t he develo pment. 

66. The EMF was ex pr essl y co mpiled i n  or der to guide decisio n- making in r espect o f  

appl icat io ns for enviro nment al aut hor iz at io n for develo pment s  wit hin t he MPE. I n  

ot her wor ds it was desi gned specif icall y to assist t he MEC and Chief Director in 

t heir co nsider atio n o f  appl icatio ns of t he very t ype sub mitt ed b y  Kgaswane. A 

co py o f  the r el evant sectio ns o f  t he EMF is attached mar ked "PF6". 

67. The EMF ident ifies hot els ,  publ ic and pr ivat e r esort s  as i nco mpatibl e act ivit ies 

wit hi n all ar eas wit hin t he MPE i ncl udi ng sensiti ve, highl y  sensit ive and areas wit h  

ex cept io nal co nser vat io n val ue. The Lo dge is lo cat ed in a zo ne ident ified as 

"highly sensitive" in t he EMF. 

68. I n  addit io n t he EMF r egar ds develo pment s  such as t he Lodge as havi ng a 

negat ive impact or a potent ial ly  negat ive i mpact o n  achievi ng t he enviro nment al 

obj ect ives set o ut in t he EMF r egar ding wat er r eso ur ces, b io diver sit y, her it age 

r eso ur ces, visual and aest het ic aspect s, b uilt enviro nment and so cio eco no mic 

environ ment . 

69. W hil st it is accept ed t hat t he EMF is o nl y  a tool to support t he pro cess o f  

decisio n- making ( and not necessar il y co ncl usive or deci sive) ,  it is undeniabl y a 

r el evant factor t hat must at l east b e  gi ven pro per and car eful co nsi der at io n  and 
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an incompat ibl e  act ivit y cannot b e  auth or ised with out car eful consider at ion and a 

j ust ifi abl e r eason for deviat ion. 

70. I n  th e cir cumst ances, th e fact th at th e E MF was onl y  pr om ul gat ed 8 days aft er 

th e Chi ef Dir ect or made h is decision did not mean th at th e Chi ef Dir ect or was 

entitl ed t o  ignor e  it . Since it h ad b een put into oper at ion b y  the ti me th e ME C 

made hi s decision on appeal , th er e  was ab sol ut el y no b asis for th e MEC t o  h ave 

ignor ed it as discussed i n  mor e  det ail b el ow. 

7 1 .  What is cl ear fr om th e EMF is th at h ad th e Ch ief Direct or or th e ME C t aken th e 

EMF i nt o  account it is very unl ikel y th at envir onment al auth oriz at ion f or th e 

Kgaswane Countr y L odge woul d h ave b een gr ant ed. 

No b asis for a disti ncti on b etween appl icat ions for auth oriz ation made b efor e 
constr uction commences and appli cati ons made f or ex post facto auth or iz at ion 

72. Wh eth er consi deri ng an appli cat ion for ex post facto auth or iz at ion f or an acti vit y  

commenced ill egall y or wh eth er considering an appl icati on for auth or iz at ion f or 

an acti vit y th at h as not commenced, th e decision maker must deci de wh eth er the 

acti vit y is envir onment all y accept abl e. I n  b oth cases th e nati onal envir onment al 

management pr incipl es set out in sect ion 2 of NEMA ar e applicabl e as ar e th e 

gener al obj ect ives of i nt egr at ed envir onment al management set out i n  sect ion 23 

of NEMA. 

73. I n  th e case of an appl ication for envir onment al auth or iz at ion for an act ivit y th at 

h as not yet commenced, an appli cant is r eq uir ed t o  compil e  an envir onment al 

assessment report th at compl ies with th e pr ocedur es f or th e in vest igat ion ,  

assessment and communicat ion of th e potent ial conseq uences or impact s  of 
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act ivit ies on th e en vir on ment set out in sect ion 24(4) of NE MA. Aft er h avin g  

con sider ed th e envir on ment al assessment r eport s su bmitted in su pport of th e 

appl icat ion an d havin g t akin g th e f act or s ment ion ed above as well as th e cr it eri a  

set out in secti on 240 of NE MA int o account, th e Min ist er or ME C as th e case 

may be, may gr ant auth or iz at ion for th e act ivit y (with or with out con dit ion s) or 

may r efu se auth or iz at ion for th e acti vit y. 

74. In th e case of an appl icat ion for ex post facto auth or iz at ion for an act ivit y  

commen ced unl awfully, sect ion 24G of NE MA empower s  th e Min ist er or ME C as 

th e case may be t o  dir ect an appl icant t o  compil e  an en viron ment al assessment 

r eport an d t o  pr ovide su ch oth er infor mat ion or un dert ake such further stu di es as 

ar e deemed n ecessary in or der for an infor med decision as t o  th e en vir on ment al 

impact s  of th e act ivit y t o  be made. U pon r eceipt of th is infor mat ion an d aft er 

payment by th e appl icant of an admini str at ive f in e, th e Min ist er or ME C may: 

7 4.1. dir ect th e offen der t o  cease th e act ivit y  an d r eh abil it at e th e en vir on ment; 

or 

74.2. issu e  an en viron ment al author iz at ion with con dit ion s. 

75. It is su bmitt ed th at if an act ivit y woul d n ot h ave been auth or ised pr ior t o  

commen cement of th e act ivit y, th er e  can be n o  ex post facto auth or isat ion after 

th e act ivit y h as commen ced. 

76. In l ight of th e above, it i s  r espect fully su bmitt ed th at in det er mining wh eth er th e 

devel opment of the L odge in th e MPE i s  desir abl e  or undesir able  th er e  is n o  

basis for the dist in cti on, dr awn by th e court a quo, bet ween appl icat ion s  for ' (. � 
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auth or iz ati on made befor e con struct ion commence s an d appl icat ion s  made for ex 

post facto auth or iz ati on. 

Qu est ion of r etr osp ecti ve appl icati on of th e EMF does n ot ari se 

77. Th e ME C' s t ask on app eal was t o  decide wheth er ex post facto author iz ati on 

sh oul d  be gr ant ed t o  Kgaswan e on th e basis of th e fact s an d l aw as it was at th e 

t ime h e  made h is deci si on . Hi s t ask was n ot t o  r eview th e d eci si on t aken by th e 

Ch ief Dir ect or. 

7 8. At the t ime th e MEC made h is deci si on on th e MPA' s  app eal on 1 9  Janu ar y  

2010, the EMF h ad been pr omul gat ed by th e MEC al most a year p reviou sl y. 

7 9. B y  virtue of r egul ati on s  7 2(1) an d 8 (b)(vi) of the EIA r egul ati on s  pr omul gat ed in 

t er ms of NEMA, th e MEC was r equired t o  con si der the EMF in h is app eal 

decision con cernin g th e author iz at ion of th e L odge. 

80. Th e app eal provi ded for in sect ion 43 of NEMA ( in t er ms of wh ich th e MPA' s  

app eal was l odged) con st itutes a so- called "wide appear as is evi dent fr om 

secti on 43(6) of NEMA wh ich entitles th e MEC aft er con si dering an app eal eith er 

t o  "confirm, set aside or vary the decision" app eal ed again st or t o  �make any 

other appropriate decision . . .  ". Th is is ackn owl edged by th e court a quo in 

p ar agr aph s  [52.3] an d [53] of th e r evi ew judgment. 

81. Furth er mor e, r egul at ion 63 ( 2)( b) of th e EIA r egul ati on s  st at es th at an app eal 

mu st be accomp an ied by, amon gst oth er s, supp orting docu ment at ion whi ch is 
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ref erred to  in th e appeal and wh ich is not i n  poss ess io n  of the appeal authority. 

Th is indicat es th at the ME C i n  cons ideri ng th e appeal is n ot l imit ed t o  the 

evidence that was avail abl e  t o  th e Ch ief Direct or b ut may c ons ider any new 

evidence s ub mitt ed in th e appeal process its elf. 

82. Th e "wide appeal' cont empl at ed i n  s ecti on 43 th us empowers th e ME C as th e 

appell at e  b ody t o  h ol d  a " ... complete re-hearing of, and fresh determination on 

the merits of the matter with or without additional evidence or information". 

83. As a h earing de novo, the ME C h ad t o  cons ider Kgaswane's appl icati on on th e 

f acts and l aw as it was at that dat e, s ince th e dat e of appeal now b ecomes th e 

dat e of Kgas wane's appl ication. 

84. I n  th e circumstances, the court a quo er red in finding th at t aking th e E MF i nt o  

account woul d give it r et ros pect ive eff ect. 

The inadequacies in the Lesekha Consulting report 

85. Th e purpos e  of th e report cont empl ated i n  s ect ion 24G( 1) of NE MA is t o  put th e 

decisi on maker in a pos it ion t o  decide wh eth er t o  gr ant ex post facto 

authoris at ion f or th e act ivit y commenced ill egall y or wh eth er t o  direct th e offender 

t o  ceas e th e act ivit y and reh abil it at e  th e environment. 

86. Th e mere compil at ion of a r eport is not enough. Th e report must s ubst ant ivel y 

ass ess th e envir onment al impact of th e act i vit y, des crib e mit igat ion meas ures 

th at will act uall y  mit igat e  th e environment al impact of th e act ivit y, demonst rat e  
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that a comprehens ive pu bl ic parti cipat ion pr ocess was foll owe d dur in g the 

compil ati on of the re port an d cont ain an en viron ment al man age ment pr ogr amme 

that will ensu re th at the en vir on ment al i mpact of the acti vit y will be pr operl y 

man age d an d min imize d. 

8 7. The MPA conten ds that the re port compile d by Lese kh a  Consult in g  in su pport of 

Kgas wane's appli cati on is in adequ ate in th at insuffi cient det ail an d infor mat ion is 

pr ovi de d t o  h ave en able d the Chie f Dire ct or or the MEC t o  make an infor me d 

de cis ion as t o  the impact of the L odge on the en vir on ment. 

88 . The MPA's criti cis ms point out su ch gl arin g in adequ acies an d in accur acies th at 

an in for me d de cis ion coul d n ot h ave been made as t o  the envir on ment al i mpacts 

of the L odge on the MPE or an y mit igat ion of su ch impacts. The criti cis ms re fer t o  

nu mer ous inst an ces in the re port where referen ce is made t o: 

88 . 1 .  fe atures th at do n ot ex ist on the s ite su ch as a qu arr y, a wetl an d, 

surr oun din g streets an d ne ar by res ident ial are as; 

88 .2. rehabili tat ion an d mit igat ion me asures wh ich are in adequ ate. As 

in dicate d, an in compati ble act ivit y su ch as the L odge results in h ar m  

whi ch cann ot be mitigate d; 

88 .3. s pe ci al ist stu dies wh ich are in adequ ate; 

88.4 . mit igat ion me asures wh ich rel ate pr imaril y t o  the constru ct ion ph ase 

wh ich h ad l ar gel y been complete d an d were thus irrele vant; 
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88.5. impacts of th e L odge on th e en vi ron men t wh ich con tain numerou s 

in con sisten cies; an d 

88.6. several un sub stan tiated or mean in gl ess statements an d 

recommen dation s made in th e report regardin g th e i mpact of th e L odge 

an d th e reh abil itati on measu res proposed. 

89. Th e r eport al so fail s to con sider th e l egisl ati ve framework appl icabl e to th e 

devel opmen t. 

90. For th e court a quo to h ave found th at th e Ch ief Director an d th e MEC con sidered 

all rel evant factors n ecessary for th e pu rpose of gran tin g Kgaswan e 

en viron men tal auth oriz ati on on th e b asis th at th ey h ad con si dered th e report 

compil ed b y  L esekh a Con sul tin g  an d con clu ded th at i t  did n ot iden tify an y 

en viron men tal i mpacts occasi on ed b y  th e L odge devel opmen t, avoi ds th e real 

qu estion of wh eth er th e report was adequate to h ave en abled an informed 

decision. 

91. Having regard to th e bul k of th e criticisms l evelled at th e repor t, it is evi dent th at, 

in most in stan ces, on e does n ot h ave to b e  an ex pert to raise th ese cr iticisms. 

For ex ample ,  on e does n ot n eed to b e  an ex pert to ascert ain th at th ere is n o  

qu arry or wetl an d on th e L odge si te, th at i t  is n ot in cl ose prox imity to residenti al 

areas, th at it does n ot h ave su rroundin g streets or a mun icipal drain age system. 

92. Mr Carru th ers, an en viron men tal con sul tan t an d regi stered profession al n atu ral 

scien tist wi th over 25 years of ex perien ce, con firmed my criticisms of th e L esekh a  , " I 
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report in a confir mat or y  a ff idavit att ached t o  my repl yi ng affi davit i n  th e r evi ew 

appl icat ion. 

93. Mr Carruth er s' aff idavit coul d not b e  ex clu ded on th e b asi s th at it i ntr odu ced new 

fact s i n  th e r epl ying aff ida vit . Fir stl y, th e aff ida vit ex pr esses a n  opini on not fa ct s. 

Secondl y, insofar as is necessar y, it confir ms th e opi ni on in th e fou nding aff idavit 

a nd, i n  view of Mr Carruth er s' ex perti se, r esult s i n  th e opi nion b ei ng a dmi ssibl e. 

The nature of th e cr iti cisms of th e L esekh a r eport al so do not r equ ir e an 

i ndependent stu dy. B y  disr egar ding Mr Carruth er s' evi dence on thi s b asis, the 

court a quo err ed. 

The failure of Kgaswane or Lesekha Consulting to consult with the MPA 
during the application process for environmental authorisation 

94. Th e pur pose of su ch pub lic part ici pati on is t o  facil itate infor med deci si on making 

in accor dance with th e nati onal environmental ma na gement pri nci pl es set out i n  

s ect ion 2 of NEMA. 

95. Despit e its status as a key inter est ed and a ff ect ed party in th e conser vati on of th e 

Magali esb er g, th e MPA was not not ified or consulted at all b y  Kga swane or 

L esekh a Consulting duri ng th e appl icati on pr ocess for envir onment al 

auth oriz ati on. 

96. As a r esult th e MPA' s concer ns wer e not consider ed or addr essed by L esekh a  in 

th eir report. Consequ entl y, th e r eport contai ns no r ecommendat ions t o  mit igat e  

a ny of th e impact s  of th e L odge on the MPE identi fied b y  th e MPA. 



-26-

97. The fact th at t he MEC aff or ded me an opportu nit y  t o  r ai se my concer ns dir ectl y 

wit h him at t he meet ing hel d  on 11  Decemb er 2009 during t he appeal pr ocess 

cannot " cur e" t hi s  defect. The MEC is not an ex pert and cannot evaluat e  t he 

MPA' s  concer ns. As su ch, t he appeal pr ocess cannot r ender t he pr ocess in 

t er ms of whi ch Kgaswane obt ained envir onment al aut hor iz ati on pr ocedur all y fair. 

98. Accor dingl y, t he court a quo err ed in finding t hat t he failur e t o  in clu de t he MPA in 

t he publ ic parti cipati on pr ocess was cur ed b y  t he MPA's appeal. 

The failure to consider the question of bias 

99. The su ppl ement ar y fou nding aff idavit cont aining t his gr ou nd of r eview was fil ed 

on 13 Oct ob er 20 10 and dealt wit h certain docu ment s  cont ai ned in t he r ecord of 

pr oceedi ngs t hat were made avail abl e  t o  t he MPA in t er ms of Rule  53 (3) of t he 

U ni for m Rul es of Court . The af fidavit was fil ed t imeou sl y and in accor dance wit h 

Rul e  53( 4). I am advised t hat t his subrul e gi ves an appl icant for r eview a cl ear 

r ight t o  su ppl ement his affiday it wit hout t he l eave of t he court . 

100. Accor dingl y, t he court a quo err ed in fi nding t hat l eave of t he court was r equ ir ed 

b efor e t he affidavit was admitt ed as evi den ce. 

101 .  H ad t he court a quo not r egar ded t he aff idavit as pro non scripto, it woul d have 

consider ed t he minut es of t he meet ing hel d on 11  Decemb er 2009 b et ween t he 

MEC, his advi sor ( Ms Car ene W essel s), Kgaswane' s Mr Jan Ntemane and me. 



- 27 -

102. Th e minutes r ecor d  the MEC's att itude to war d th e MPA's appeal an d the 

Kgaswan e Countr y Lodge develo pment as follo ws: 

"Mr Ntemane's father probably died without having millions of money and 
the history ff of such that Mr Ntemane therefore had to borrow money to 
commence with this tourism development. I cannot destroy him. I also 
noted that ff this development is to be destroyed, there will be irreparable 
damage to the environment and the environment will then never be the 
same. It is also noted that all the competitors in the MPE are white and 
there have been constant interference from them. Mr Ntemane went to the 
MPA to attempt to enquire what they would require but nothing came of it. 

The MEG indicated that the MPA should not come with the approach of no 
development in the MPE as from the level of government there must be 
attempts to negotiate in the right spirit to bring people together. He has his 
own suspicions on why this matter is so extremely opposed, but he will 
raise his concerns when he meet with the MPA in future. It was indicated 
that when people negotiate in bad spirit it will not take anybody anywhere -
and this is a pity. 

The route which Mr Ntemane wanted to take was to talk to the MPA about 
this. Part of the site visit was to assess the surroundings and the attitudes 
of parties regarding this matter. When he came back from the site visit his 
conclusion was that the spirit of the MPA is to destroy relationships and 
people and not to build. This will not work. Government cannot take 
decisions based on race or gender. This forms part of the Freedom 
Charter which states that SA belongs to all who live in it- black and white. 
The ultimate strategic objective is therefore that people should be united, 
non-racial, non-sexist to be a prosperous country." 

103 . These m inutes unequ ivo cally demon str at e  b ias on th e part o f  th e MEC in h is 

att itude towar ds th e MPA. In part icular, it i s  man ifest fro m  th ese minutes th at th e 

MEC- without an y ju st ificat ion -r egar ded th e MPA' s appeal as b ein g mot ivat ed 

b y  a r acist agen da. 

1 04. B y  r egar din g th e su ppl ement ar y foun din g  aff idavit as pro non scripto, th e groun d 

o f  app eal r el at in g  to th e MEC' s  b ias was not con si der ed at all b y  the court a quo. 

Mer el y on th is b asis, l eave should b e  gr ant ed to con sider this groun d of r evi ew. 

1/f 
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The costs order 

105. In Affordable Medicines Trust and Others v Minister of Health and Others 2006 

(3) SA 247 (CC), the Con stitut ion al Court held th at in l it ig ati on between the 

govern ment an d a pr ivate part y see kin g t o  assert a con stituti on al r ight , su ch as 

thi s re view, i f  the gove rnme nt l ose s, it sh oul d  pay the costs of the other side, an d 

if the gove rnment win s, e ach part y shoul d be ar it s own costs .  In Biowatch Trust v 

Registrar, Genetic Resources and others 2009 (6) SA 232 (CC), the court held 

th at If an appli cat ion is fri vol ou s or vex at iou s, or in an y other way man ife st ly 

in appr opri ate , the appl icant sh oul d  n ot ex pe ct th at the worth ine ss of it s cau se will 

immun ise it again st an adver se cost s awar d .  

1 06. The court a quo did n ot ch ar acterise the appli cat ion as fri vol ou s, vex at ious or 

mani fe stly  in appropr iate . Inste ad, the court a quo or der the MPA t o  pay the cost s 

of the re vie w on the b asis th at the MPA h ad acte d  unreason ably. 

107. In alle gin g th at the MPA acte d unre ason abl y  in per sist in g  with the re vie w 

appl icat ion an d see kin g the de molit ion of the L odge, the court a quo erre d in the 

f oll owin g ways: 

1 08. The court faile d t o  distin gu ish between the inter di ct applicat i on on the one h an d  

an d the re view appl icat ion on the other h an d, in th at: 

1 08.1. the inter dict appl icat ion was aime d  at pre vent in g  f uture con stru ct ion of 

the L odge wh il st the re vie w seek s t o  set aside the auth or isat ion for 

con struct ion of the L odge wh ich h as alre ady occurre d. The failure of the 

// !1 
A' �r \ 1 / 

t1 ·' I \ j,/ 

. ; '() 



- 29 -

one h as no si gnificance for th e oth er si nce th e issues t o  be decided ar e 

compl et el y di ff erent ;  and 

1 08.2. th e question of demolit ion woul d onl y  be or der ed if it i s  j ust and equit abl e 

t o  do so. Th is is a diff er ent consider at ion fr om wheth er t o  the gr ant the 

i nt er dict t o  h alt constr ucti on. The r efusal t o  i nter dict fut ur e constr uction 

of th e L odge coul d never h ave i ndicat ed t o  th e MPA th at the court woul d 

r efuse t o  demol ish th e L odge in the r eview appl icat ion. 

109. Th e court a quo fail ed t o  appr eci at e  th at th e question of demolit ion onl y arises if 

the MEC and Ch ief Direct or 's decisi ons ar e set-asi de. Havi ng found these 

decisi ons l awful, the pr ayer for demolition could not be gr ant ed. Such r efusal 

was not based on th e so-cal led dispr oport ionat e  nat ur e of th e r el ief sought. Th er e 

i s  noth ing in th e j udgment t o  indi cat e that seeking the setting asi de of the 

deci sions of the Chi ef Dir ect or and the MEC was unr easonable; 

1 10 .  Th e court failed t o  consider th at th e MPA h ad t urned t o  th e court as a l ast r esort . 

Th e MPA h ad no oth er r ecour se th an t o  l aunch and conti nue with th e r eview 

appli cati on; 

1 1 1 .  Th e court fail ed t o  consider th at no mit igat ion oth er than r emoval and 

r eh abil it at ion i s  appr opriate i n  r el ation t o  th e constr uction of the L odge. It i s  an 

act ivit y  wh ich is incompat ibl e with th e MPE, impl ying th at no miti gat ion can ever 

deal with th e h ar m  caused by the act ivit y. Accor dingly, no alt ernative r emedy 

exi st s for the r elief sought oth er than br inging the r eview appl icat ion. 
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112. In th e pr emises, th e court a quo did not exercise it s discret ion in a j udicial manner 

and an appeal court may int erfere with the cost s or der of th e review applicat ion. 

113. I n  addit ion, th e cost s of th e int erdict appl icat ion were reserved pending the 

out come of th e review appl icat ion. W ith out fur ni shi ng any reasons th er efor , th e 

court a quo di rect ed the appl icant t o  pay th e cost s of this appl icat ion as well. 

Th ere i s  nothing i n  the j udgment indi cat ing th at th e court a quo considered th e 

foll owing: 

113.1. th at the basi s for th e int erdict appl icat ion was informati on received 

sh ort ly before th e applicat ion was launch ed from a department al official 

th at only 30% of constr uct ion h ad been compl et ed and th at the MPA' s  

own i nvesti gations i ndicat ed th at constr ucti on appeared far from 

complet e; 

113.2. th at th e court i n  failing t o  grant th e int erdict found th is informat ion t o  be 

wr ong; 

113.3. th at th e MPA act ed reasonabl y in seeki ng t o  prevent const ruct ion in th e 

Magal iesberg i n  accordance with it s sole obj ecti ve t o  fost er and 

encour age th e conservat ion and pr ot ect ion of the Magali esberg 

mount ain range and with infor mat ion received from a reli abl e source; 

1 13 .4. th at the MPA h ad no alt ernat ive remedy. 
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1 14. Again, th e cou rt a quo did not f ind ( and th ere is no basis for doing so) th at th e 

application for an interdict was frivol ou s, vex atiou s  or man ifestl y inappropriate. 

Th ere is al so no basi s for fi ndi ng th at th e appl ication was u nr easonable. 

1 1 5. I n  th e premises, th e cou rt a quo di d not ex er cise its di scretion in a ju dici al manner 

and a court of appeal may interfer e with th e costs order of th e i nterdi ct 

appl icati on. 

THE JUDGMENT OF THE COURT A QUO REFUSING THE MPA LEAVE TO APPEAL 
("THE LEAVE JUDGMENT") 

1 16 .  Th e cour t a quo refu sed th e MPA l eave to appeal on th e basis th at th e r elief 

sou gh t  by th e MPA would h ave no practi cal effect . In thi s regard th e cou rt a quo 

pur ported to act in  ter ms of sect ion 21A of the Su preme Court Act 59 of 1 959. 

( L eave judgment [6] - [ 1  0]) {I mu st emph asise th at th e court a quo di d not 

di smiss th e review on th is gr ou nd but r ather r ai sed th is issu e  in refu sing th e MPA 

leave to appeal.) 

1 1 7 .  I n  th is findi ng, the court agr eed wi th th e su bmissi on of Kgaswane' s  cou nsel, 

qu oted i n  par agraph [6] of th at ju dgment as foll ows: 

" . . .  the appeal against the judgment is academic and of no practical effect in that 
the building at issue, is presently completed and in actual fact the Lodge is 
operational and further that even at the time when this application was launched, 
the construction of Kgaswane Lodge was almost 98% completed . . .  the provisions 
of section 21 A of the Supreme Court Act 59 of 1959 should be invoked. " 

1 1 8. Su ch a fi nding presu mes t�at th e appeal court woul d not order demolit ion of th e 

L odge si mpl y  becau se it is compl ete. Thi s ignores th e di scretion aff orded to th e 

ME C in terms of sect ion 24G( 2) of NE MA. Th is secti on expressl y auth orises th e /_/_1 / 
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MEC t o  dir ect Kgaswane t o  cease constru ct ion of th e L odge and r eh ab il it at e  th e 

envir onment. It i s  th e MEC' s  failure t o  make su ch a deci sion th at for ms th e 

subject matter of this r evi ew appl icati on. 

119. Su ch a findi ng al so ignor es th e r easoning i n  many ju dgment s  wh ich h ave or der ed 

or uphel d  or der s to demol ish ill egall y constru ct ed stru ctures. To name just two 

ex amples I r efer t o  Van Rensburg and Another NNO v Naidoo and Others NNO; 

Naidoo and Others NNO v Van Rensburg No and Others 201 1 (4) SA 149 (SCA) 

and Barnett v Minister of Land Affairs 2007 (6) SA 313 (SCA). 

120. Th e court a quo err ed in th is r egar d  in th at it fail ed t o  consider th at wh eth er or not 

an or der for demol iti on is gr ant ed will dep end on wh eth er su ch an or der i s  ju st 

and equ it abl e. Th at consi der at ion does not fall away mer el y b ecau se constru ct ion 

i s  compl et e. 

121. Th e cou rt a quo h as equ at ed it s view of th e prob ab ility of su ccess on app eal of 

th e r evi ew appli cati on with th e qu est ion as t o  wh eth er th e ju dgment will h ave a 

pr acti cal effect. I n  essence, the court a quo f ou nd that th e appl icant sh oul d  h ave 

appr eciat ed th at a demol it ion order woul d not b e  gr ant ed and that the appl icat ion 

woul d ther efor e  h ave no pr actical eff ect. Thi s  misconstrues Sect ion 21A of th e 

Supreme Cour t Act 59 of 1959 whi ch is dir ected at th e practi cal effect of th e 

judgment not th e pr osp ect s of su ccess of a su it. 

122. Th e onl y cont ext in wh ich th e or der woul d h ave no pr act ical effect in r el at ion t o  

th e pr ayer for demol it ion and r eh abil it at ion is wh er e th e L odge h ad alr eady b een 

demol ish ed and th e ar ea r eh ab ilit at ed. Th at is not th e case. 
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1 23. The finding also ignores the remainder of the relief sought in the review. 

124. Another practical effect of an order setting aside the Chief Director and MEC's 

decisions is that it will discourage other developers from commencing 

developments in the MPE hoping to follow the precedent set by Kgaswane and 

obtain ex post facto authorisation for their illegal activities. 

Wherefore, I humbly pray that it may please the above Honourable Court to grant an 

order in terms of the notice of motion to which this affidavit is anne/; � 
DEPONENT 

1 hereby certify that the deponent declares that the deponent knows and understands the 

contents of this affidavit and that it is to the best of the deponent's knowledge both true 

and correct. This affidavit was signed and sworn to before me at Johannesburg on this 2"d 

day of MAY 2012 and the Regulations contained in Government Nof R1 258 of 21 July 

1 972, as amended, have been complied with. 
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